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Lex uno ore omnes alloquitur 

Honorable judges, experts and advocates of the 2012 International Court of Justice 

simulation, 

International Court of Justice is a place, where law is the head to every thought and 

conclusion ever made by human-beings. Here you need to act consciously, think soberly and 

be guided by the Law and moral. Your competence as a judge will be challenged through the 

hottest debates and discussions, your impartiality will be testified by the sentences you pass 

and judgments you deliver. There is only one way to succeed - listen to the voice of Justice 

and Law. 

Preparation you have already gone through is a huge step towards the fruitful and 

productive dialogue at the actual Conference. And we, as the Secretariat members would like 

to express our honor to serve you and help you get to the very essence of the issues you’ll 

deliberate on.  

Being a delegate to the ICJ is not just a role-play, it is a magnificent experience, which 

will allow you to become wiser and even more versatile. Being a judge is not just looking at 

the law and determining where is the truth or lies – it is an ability to resolve much more 

complex cases, applying all your knowledge and logics. It is breathtaking to define which side 

of the dispute has been correct and provided the most comprehensive argumentation, and 

the judgment is always like a piece of art – there must be nothing superfluous in it. 

Your task and main objective is to help better understand and adjudicate the 

conflicting parties. Questions you are to work on are of the same importance and relevance 

that the ones being considered by the real ICJ, experts and lawyers all over the world. If you 

fully realize your responsibility it will become a triggering force letting you make the most 

out of you and your colleagues at the debates. 

On behalf of the Registrar and Deputy Registrar we wish you to be calm, determined 

and passionate about bringing the pillars of international law and justice to one. 

 

 

Andrew Kozinets, 

Registrar of the International Court of Justice, 

 

Aleksandra Tatomir 

Deputy-Registrar of the International Court of Justice 
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Introduction to the International Court of Justice 

 

The International Court of Justice is the principal judicial organ of the United Nations. 

Established in 1945, the Statute of the ICJ is annexed to the Charter of the United Nations 

and forms an integral part of it. Both the Statute and the Rules of the Court of the ICJ are 

very similar to those of its predecessor, the Permanent Court of International Justice.  

The ICJ’s main functions are to decide cases submitted to it by states and to give advisory 

opinions on legal questions submitted to it by the General Assembly or Security Council, or 

by such specialized agencies as may be authorized to do so by the UN GA in accordance 

with the United Nations Charter. 

The seat of the Court is in The Hague, Netherlands. It is composed of 15 judges elected by 

the General Assembly and the Security Council from a list of persons nominated by the 

national groups in the Permanent Court of Arbitration. Judges serve for nine years and may 

be re-elected. No two may be nationals of the same country. One-third of the Court is 

elected every three years. Questions before the Court are decided by a majority of judges 

present.  

Only states may be parties in cases before the International Court of Justice. This does not 

preclude private interests from being the subject proceedings if one state brings the case 

against another. While jurisdiction of the Court is based on the consent of the parties, any 

judgments reached are binding. The Security Council can be called upon by a party to 

determine measures to be taken to enforce a judgment if the other party fails to perform its 

obligations. The U.S. accepted the Court’s compulsory jurisdiction in 1946 but withdrew its 

acceptance following the Court’s decision in a 1986 case involving activities in Nicaragua.  

Participation by States in a proceeding is voluntary, but if a State agrees to participate, it is 

obligated to comply with the Court’s decision. The Court also provides advisory opinions to 

the General Assembly and the Security Council upon request. 

There is no set international law; international jurisprudence requires a vast judicial 

knowledge base. In accordance with Article 38 of its Statute, the ICJ applies international 

treaties, international custom, the general principles of law, judicial decisions, and the 

teachings of the most highly qualified publicists as subsidiary means of the determination of 

the rule of law. Furthermore, the Court may decide a case ex aequo et bono – according to 

the principles of equity, if the parties agree thereto.  

The establishment of the ICJ was not the first attempt to entrust the settlement of 

international disputes to an impartial judicial authority. In modern history, the first such 

attempts were the commissions for settlement of disputes provided for the Jay Treaty of 

1794, and the successful arbitration of the Alabama Claims in 1872.  
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In 1899, the Hague Convention for the Pacific Settlement of International Disputes called 

for the establishment of a permanent arbitral body open to all States, the Permanent Court 

of Arbitration (PCA).  The Permanent Court of Arbitration, which was maintained by the 

Second Hague Peace Conference in 1907, is still in existence. However, the structure of the 

PCA presupposes that states party to a dispute are willing to have that dispute settled by 

arbitration, and are able to agree on the number of persons of the arbitrators.  

The creation of the Permanent Court of International Justice by the League of Nations in 

1920 marked the greatest advance in the field of the judicial settlement of international 

disputes. Until disbanded in 1946, when the League of Nations was dissolved, it dealt 19 

cases referred to it by League of states.   

Functioning of the Court 

Although the seat of the ICJ is in The Hague, Netherlands, it can discharge its duties at any 

other location if necessary. The jurisdiction of the Court covers contentious cases (which are 

brought to the attention of the Court by a member State) and advisory opinions on legal 

questions (which are requested by authorized UN bodies). The Court discharges its duties 

either as a full Court (nine Judges constitute a quorum), or, at the request of the parties 

involved, as a chamber of three or more judges.  

Contentious cases are cases, which involve a dispute. In the case of the ICJ, this dispute 

must involve two States, including those cases brought on behalf of a citizen by the state. 

Any State may bring its dispute before the court if it fulfills one of the following conditions:   

1. The State is a member State of the United Nations; 

2. The State is a party to the Stature of the Court; 

3. The State files with the Registrar of the Court a Declaration accepting the Court’s 

jurisdiction in accordance with UN Charter and the Statute and Rules of the Court, 

and pledging to comply in a good faith with the decision or decisions of the Court 

and to accept all the obligations of a Member State of the United Nations under the 

Article 94 of the Charter. 

Such a declaration may be either particular (for the case at hand only) or general. 

Since this international justice process is still optional, the Court’s jurisdiction to try 

contentious cases depends upon the consent of the States involved. This consent may be in 

various forms. States which are party to the Statute of the Court may declare the jurisdiction 

of the Court compulsory in all disputes concerning:  

1. The interpretation of a treaty; 

2. Any question of international law; 



~ 6 ~ 

 

3. The existence of any fact which, if established, could constitute a breach of an 

international obligation; 

4. The nature or extent of the reparation to be made for the breach of an international 

obligation. 

States may also express their consent in form of special agreements submitted to the Court. 

These agreements are often particular and binding for only a limited time. Consent is not 

necessarily given only after a dispute has arisen. Many treaties include advance consent of all 

signatory States to accept the ICJ’s jurisdiction over all disputes, which may arise due to 

implementation of the treaty.  In a contentious case, the proceedings consist of a written and 

an oral section. The written part is nothing more than the filling of written depositions 

within certain specified time limits. The oral part consists of public hearings. Parties are 

represented by agents and may be assisted by counsel and advocates. After both the written 

and oral parts are concluded, the Court deliberates in camera and delivers its judgment in 

written form.  

Advisory opinions are the views of the Court on legal questions. Such opinions may be 

requested by several bodies of the UN system. In principle, opinions given are purely 

advisory, but under certain circumstances may be binding on the requesting body.  

Bodies entitled to request advisory opinions: General Assembly, Security Council, Economic 

and Social Council, Trusteeship Council, Interim Committee on Applications for Review of 

Administrative Tribunal Judgments, International Labor Organization (ILO), Food and 

Agriculture Organization of the United Nations (FAO), United Nations Educational, 

Scientific and Cultural Organization (UNESCO), World Health Organization (WHO), 

International Bank for Reconstruction and Development (IBRD), International Finance 

Corporation (IFC), International Development Association (IDA), International Monetary 

Fund (IMF), International Civil Aviation Organization (ICAO), International 

Telecommunication Union (ITU), World Meteorological Organization (WMO), 

International Maritime Organization (IMO), World Intellectual Property Organization 

(WIPO), International Fund for Agricultural Development (IFAD), International Atomic 

Energy Agency (IAEA).  

Important Cases 

Since its inception, the ICJ has dealt with more than fifty contentious cases and given several 

dozens of advisory opinions. Following is a sampling of the contentious cases:  

 Fisheries, UK vs. Norway, 18 December 1951, UK argued Norway’s methods used to 

determine extent of territorial waters; 

 Nottebom, Liechtenstein, 18 November 1953, Court ruled on right to bring before 

the Court a case on behalf of an individual who is are a naturalized citizen; 
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 Aerial incident, US vs. Czechoslovakia, July 1954, In this series of cases, the United 

States argued that the Court’s jurisdiction extended to all cases brought before it by 

any one State. As the opposing parties refused to accept the jurisdiction of the Court, 

these cases were dismissed; 

 Right of Passage, Portugal vs. India, 16 November 1957, Court ruled on Portugal’s 

right or passage to and between two autonomous enclaves enclosed by Indian 

territory; 

 Nuclear tests, Australia vs. France, 10 December 1974, in these two cases, both 

Australia and New Zealand instituted proceedings against France which intended to 

explode nuclear weapons in the atmosphere in the South Pacific region for testing 

purposes. The cases were dismissed when France publicly announced its intention to 

desist atmospheric nuclear testing; 

 United States Diplomatic and Consular staff in Tehran, United States vs. Iran, 24 May 

1980, Court ruled that Iran was in violation of obligations owed by it to the United 

States under conventions in force between two States, and in direct violation of 

international law.  
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Procedure of the International Court of Justice 

 

The Statute of the International Court and the Rules of the Court are considered to be the 

main legal documents regulating the procedure of the International Court of Justice. 

Officially the International Court of Justice has 2 working languages, particularly English and 

French. Our simulation recognizes English as the working language of the Session.  

The procedure consists of two parts, written and oral. The written proceedings include the 

submission of a Memorial by the Applicant, Counter-Memorial by the Respondent and 

documents in support. A Memorial shall contain a statement of the relevant facts, a 

statement of law, and the submissions. A Counter-Memorial shall contain an admission or 

denial of the facts stated in the Memorial, any additional facts, if necessary, observations 

concerning the statement in law in the Memorial, a statement of law in answer thereto, and 

the submissions. The parties are strongly urged to keep the written pleadings as concise as 

possible, in a manner compatible with the full presentation of their positions.  

Upon the closure of the written proceedings, the case is ready for hearing. The date for the 

opening of the oral proceedings shall be fixed by the Court. The parties to proceedings 

before the Court should refrain from submitting new documents after the closure of the 

writtenproceedings. A party nevertheless desiring to submit a new document after the 

closure of the written proceedings or during the oral proceedings, shall explain why it 

considers it necessary to include the document in the case file and shall indicate the reasons 

preventing the production of the document at an earlier stage. In the absence of consent of 

the other party, the Court will authorize the production of the new document only in 

exceptional circumstances, if it considers it necessary and if the production of the document 

at this stage of the proceedings appears justified to the Court. If a new document has been 

added to the case file under Article 56 of the Rules of Court, the other party, when 

commenting upon it, shall confine the introduction of any further documents to what is 

strictly necessary and relevant to its comments on what is contained in this new document. 

According to the Resolution Concerning the Internal Judicial Practice of the Court, after the 

termination of the written proceedings and before the beginning of the oral proceedings, a 

deliberation shall be held. During the deliberation the judges exchange views concerning the 

case and define any point in regard to which they consider it may be necessary to call for 

explanations during the course of the oral proceedings. 

The oral statements made on behalf of each party shall be directed to the issues that still 

divide the parties, and shall not go over the whole ground covered by the pleadings or 

merely repeat the facts and arguments these contain. The Court may at any time prior to or 

during the hearing indicate any points or issues to which it would like the parties specially 

elucidate upon. The Court may, during the hearing, put questions to the agents, counsel and 
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advocates, and may ask them for explanations. Each judge has a similar right to put 

questions, but before exercising it he should make his intention known to the President, who 

is responsible for the control of the hearing. 

During the oral proceedings the judges have the right to study the arguments presented to 

the Court in frames of deliberations. They may at any time return to the oral pleadings to ask 

the questions or request for explanations from the Parties. 

The final deliberations are resulted in composing of the judgement. During final 

deliberations judges are not allowed to ask any supplementary questions or to request for 

additional information concerning the case. 

 

The Judgement shall contain: 

 Date on which it is read; 

 Names of the judges participating in it; 

 Names of the parties; 

 Summary of the proceedings; 

 Submissions of the parties; 

 Statement of the facts; 

 Reasons in point of law; 

 Decision, if any, in regard to costs; 

 Number and names of the judges constituting the majority. 

Any judge may, if he so desires, attach his individual opinion to the judgment. A judge who 

wishes to record his concurrence or dissent without stating his reasons may do so in the 

form of a declaration. The individual opinion forms an integral part of the judgement. One 

copy of the judgment duly signed and sealed, shall be placed in the archives of the Court and 

another shall be transmitted to each of the parties. Copies shall be sent by the Registrar to: (a) 

the Secretary-General of the United Nations; (b) the Members of the United Nations; (c) 

other Sates entitled to appear before the Court. 

The advisory proceedings in the moot Court competition will be rather similar to the general 

one. The experts will submit the opinions providing their respective conclusions and 

findings in written form to the Registry of the Court. The oral pleadings will include the oral 

statements of the experts, questions and requests for information from the judges, the 
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deliberations and final deliberations on the case. The final deliberations will resulted in 

submission of the advisory opinion on the issue. 

 

The advisory opinion shall contain:  

 Date on which it is delivered; 

 Names of the judges participating; 

 Summary of the proceedings; 

 Statement of the facts;  

 Reasons in point of law; 

 Reply to the question put to the Court; 

 Number and names of the judges constituting the majority. 

Any judge may, if he so desires, attach his individual opinion to the advisory opinion of the 

Court, whether he dissents from the majority or not. A judge who wishes to record his 

concurrence or dissent without stating his reasons may do so in the form of a declaration. 

One copy of the advisory opinion, duly signed and sealed, shall be placed in the archives of 

the Court, another shall be sent to the Secretary-General of the United Nations and, where 

appropriate, a third to the chief administrative officer of the body which requested the 

opinion of the Court. 
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*** 

 

The format of the International Court of Justice requires judges, advocates and experts to 

read carefully and understand deeply the provisions of documents relating to the case. 

Judges shall admit the legitimacy of the document, its relevance and applicability to the case 

brought before the Court. The interpretation is a primary is the primary task and the main 

tool of the Court. However, it is not possible to interpret a document or to admit its validity 

if you do not understand its goals and objectives. Therefore it is necessary to analyze the 

whole text of the statute even if the party refers only to the several articles of the document.  

It is desirable to pay special attention to the history of a conflict, Party’s attempts to resolve 

the issue by peaceful means, intentional and unintentional actions of the Parties, facts and 

legal ground.  
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Description of the Cases 

 

1.  Japan vs. Russia: Sovereignty of the Kuril Islands 

 

The question concerning the sovereignty of the Kuril Islands appeared after the Second 

World War – all Kuril Island were incorporated into the Soviet Union. Nevertheless, the 

sovereignty over several Kuril Islands, particularly, Iturup (Etorofu-to), Kunashir 

(Kunashiri-to), Shikotan (Sikotan-to) and Habomai archipelago (Habomai-gunto) are 

challenged by Japan. The dispute over the Kuril Islands is for sure one of the main reasons 

which stops the development of bilateral economic relations between the Russian Federation 

and Japan.  

The first agreement between Russia and Japan to deal with the status of the above-

mentioned territories was signed in the year of 1855. It was the Treaty of Shimoda, 

describing economic and trade relations between two countries. Article 2 of the Treaty of 

Shimoda which provided for an agreement on borders, states "Henceforth the boundary 

between the two nations shall lie between the islands of Etorofu and Urupp. The whole of 

Etorofu shall belong to Japan; and the Kurile Islands, lying to the north of and including 

Uruppu, shall belong to Russia." 

In a subsequent 1875 Treaty of Saint Petersburg Russia and Japan agreed that Japan would 

give up all rights to Sakhalin in exchange for Russia giving up all rights to the Kuril Islands 

in favor of Japan. 

The Russo-Japanese war of 1904-1905 was a military disaster for Russia. The 1905 Treaty of 

Portsmouth, concluded at the end of this war, gave the southern half of the Sakhalin Island 

to Japan. 

Although Japan occupied parts of Russia's Far East during the Russian Civil War following 

the October Revolution, Japan did not formally annex any of these territories and they were 

vacated by Japan by the mid-1920s. 

The modern Kuril Islands dispute arose in the aftermath of World War II and results from 

the ambiguities in and disagreements about the meaning of the Yalta agreement (February 

1945), the Potsdam (July 1945) and the Treaty of San Francisco (September 1951). The Yalta 

Agreement, signed by the U.S., Great Britain and the Soviet Union, stated:  

“The leaders of the three great powers – the Soviet Union, the United States of America and 

the Great Britain – have agreed that in two or three months after Germany has surrendered 

and the war in Europe is terminated, the Soviet Union shall enter the war against Japan on 

the side of the Allies on condition that… … The former rights of Russia violated by the 
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treacherous attack of Japan in 1904 shall be restored… The southern part of Sakhalin as well 

as the islands adjacent to it shall be returned to the Soviet Union;… The Kuril islands shall 

be handed over  to the Soviet Union” 

Japan—as well as the U.S.—claimed that the Yalta agreement did not apply to the Northern 

Territories because they were not a part of the Kuril Islands, although U.S. geographers have 

traditionally listed them as part of the Kuril chain. In a 1998 article in the journal “Pacific 

Affairs”, Bruce Elleman, Michael Nichols and Matthew Ouimet argue that the U.S. never 

accepted the cession of all the Kuril Islands to the Soviet Union and has maintained from 

Yalta onwards that it simply agreed at Yalta that Moscow could negotiate directly with 

Tokyo to come to a mutually acceptable solution, and that the U.S. would support in such a 

peace agreement the Soviet acquisition of the Kurils. As a key piece of evidence, the same 

article (page 494 of) quotes an August 27, 1945 letter from Truman to Stalin:"You evidently 

misunderstood my message [about the Kuril Islands].... I was not speaking of any territory of 

the Soviet Republic. I was speaking of the Kurile Islands, Japanese territory, disposition of 

which must be made at a peace settlement. I was advised that my predecessor agreed to 

support in the peace settlement the Soviet acquisition of those islands." The Soviet Union—

and subsequently, Russia—rejected this position. 

The Potsdam Declaration states the following regarding the Japanese territories: "8. The 

terms of the Cairo Declaration shall be carried out and Japanese sovereignty shall be limited 

to the islands of Honshū, Hokkaido, Kyushu, Shikoku and such minor islands as we 

determine". The islands comprising the Northern Territories are not explicitly included in 

this list, but the U.S. subsequently maintained, particularly during the preparation of the 

Treaty of San Francisco, that the phrase "and such minor islands as we determine" could be 

used to justify transferring the Northern Territories to Japan. 

The Cairo Declaration of 1943 did not explicitly mention the Kuril Islands but stated: "Japan 

will also be expelled from all other territories which she has taken by violence and greed". 

Japan later claimed that the Cairo Declaration and the Potsdam Declaration did not apply to 

the islands on the grounds that they had never belonged to Russia or been claimed by it 

since the establishment of diplomatic relations between the two countries in 1855, and thus 

they were not among the territories acquired by Japan "by violence and greed". 

A substantial dispute regarding the status of the Kuril Islands arose between the U.S. and the 

Soviet Union during the preparation of the Treaty of San Francisco in 1951. The Treaty was 

supposed to be a permanent peace treaty between Japan and the Allied Powers of World 

War II. By that time, the Cold War had already taken hold, and the position of the U.S. in 

relation to the Yalta and Potsdam agreements had changed considerably. The U.S. had come 

to maintain that the Potsdam Declaration should take precedence and that strict adherence 

to the Yalta agreement was not necessary since, in the view of the U.S., the Soviet Union 

itself violated several provisions of the Yalta agreement in relation to the rights of other 

countries. The Soviet Union vehemently disagreed and demanded that the U.S. adhere to its 
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promises made to the Soviet Union in Yalta as a condition of the Soviet Union's entry into 

the war with Japan. A particular point of disagreement at the time was the fact that the draft 

text of the treaty, while stating that Japan will renounce all rights to Southern Sakhalin and 

the Kuril islands, did not state explicitly that Japan would recognize the Soviet Union's 

sovereignty over these territories.  

The Treaty of San Francisco was officially signed by 49 nations, including Japan and the 

United States, on September 8, 1951. Article (2c) states: "Japan renounces all right, title and 

claim to the Kurile Islands, and to that portion of Sakhalin and the islands adjacent to it over 

which Japan acquired sovereignty as a consequence of the Treaty of Portsmouth of 5 

September 1905." The State Department later clarified that "the Habomai Islands and 

Shitokan ... are properly part of Hokkaido and that Japan is entitled to sovereignty over them". Britain 

and the United States agreed that territorial rights would not be granted to nations that did 

not sign the Treaty of San Francisco, and therefore the islands were not formally recognized 

as Soviet territory.  

The Soviet Union refused to sign the Treaty of San Francisco and publicly stated that the 

Kuril Islands issue was one of the reasons for its opposition to the Treaty. Japan signed and 

ratified the San Francisco treaty. However, both the Japanese government and most of the 

Japanese media currently claim that already at the time of the 1951 San Francisco peace 

conference, Japan held that the islands of Kunashiri, Etorofu, Shikotan and the Habomai 

rocks were technically not a part of the Kuril Islands and thus were not covered by the 

provisions of Article (2c) of the treaty. The timing of this claim is disputed by Russia and by 

some western historians. In a 2005 article in The Japan Times, journalist Gregory Clark writes 

that official Japanese statements, maps and other documents from 1951, and the statements 

by the head of the U.S. delegation to the San Francisco conference—John Foster Dulles—

make it clear that at the time the San Francisco Treaty was concluded in October 1951, both 

Japan and the United States considered the islands of Kunashiri and Etorofu to be a part of 

the Kuril Islands and to be covered by Article (2c) of the Treaty. Clark made a similar point 

in a 1992 New York Times opinion column.  

In a 2001 book, Seokwoo Lee—a Korean scholar on international law—quotes the October 

19, 1951 statement in Japan's Diet by Kumao Nishimura, Director of the Treaties Bureau of 

the Foreign Ministry of Japan, stating that both Etorofu and Kunashiri are a part of the 

Kuril Islands and thus covered by Article (2c) of the San Francisco Treaty.  

The U.S. Senate Resolution of April 28, 1952, ratifying of the San Francisco Treaty, explicitly 

stated that the USSR had no title to the Kurils, the resolution stating 

“As part of such advice and consent the Senate states that nothing the treaty [San Francisco 

Peace Treaty] contains is deemed to diminish or prejudice, in favor of the Soviet Union, the 

right, title, and interest of Japan, or the Allied Powers as defined in said treaty, in and to 

South Sakhalin and its adjacent islands, the Kurile Islands, the Habomai Islands, the Island 
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of Shikotan, or any other territory, rights, or interests possessed by Japan on December 7, 

1941, or to confer any right, title, or benefit therein or thereto on the Soviet Union.” 

The U.S. maintains that until a peace treaty between Japan and Russia is concluded, the 

disputed Northern Territories remain Japanese territory under Russian military occupation 

via General Order No. 1 

During the 1956 peace talks between Japan and the Soviet Union, the Soviet side proposed 

to settle the dispute by returning Shikotan and Habomai to Japan. In the final round of the 

talks, the Japanese side accepted the weakness of its claim to Etorofu and Kunashiri and 

agreed to settle for return of Shikotan and the Habomais, in exchange for a peace treaty. 

However, the Americans intervened and blocked the deal. The U.S. warning to Japan that a 

withdrawal of the Japanese claim on the other islands would mean the U.S. would 

keep Okinawa caused Japan to refuse these terms. The U.S. had asserted that the San 

Francisco Peace Treaty "did not determine the sovereignty of the territories renounced by 

Japan," but that "Japan does not have the right to transfer sovereignty over such 

territories.  Nevertheless, on October 19, 1956 in Moscow, the USSR and Japan signed 

the Soviet-Japanese Joint Declaration. The Declaration ended the state of war between the 

Soviet Union and Japan, which technically had still existed between the two countries since 

August 1945. The Joint Declaration did not settle the Kuril Islands dispute, the resolution of 

which was postponed until the conclusion of a permanent peace treaty between USSR and 

Japan. However, Article 9 of the Joint Declaration stated: "The U.S.S.R. and Japan have 

agreed to continue, after the establishment of normal diplomatic relations between them, 

negotiations for the conclusion of a peace treaty. Hereby, the U.S.S.R., in response to the 

desires of Japan and taking into consideration the interest of the Japanese state, agrees to 

hand over to Japan the Habomai and the Shikotan Islands, provided that the actual changing 

over to Japan of these islands will be carried out after the conclusion of a peace treaty."  

The question of whether Etorofu and Kunashiri islands are a part of the Kurils, and thus 

whether they are covered by Article (2c) of the Treaty of San Francisco, remains one of the 

main outstanding issues in the Kuril Islands dispute. Based on a 1966 book by a former 

Japanese diplomat and a member of the 1956 Japanese delegation for the Moscow peace 

talks, Clark traces the first Japanese claim that Etorofu and Kunashiri islands are not a part 

of the Kurils to the 1956 negotiations on the Soviet-Japanese Joint Declaration of 1956. The 

Soviet Union rejected the view at that time, and subsequently, Russia has maintained the 

same position since then. 

The positions of the two sides have not substantially changed since the 1956 Joint 

Declaration, and a permanent peace treaty between Japan and Russia still has not been 

concluded.  
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USEFUL LINKS:  

1) http://www.mid.ru/bdomp/ns-

arch.nsf/88ff23e5441b5caa43256b05004bce11/59b312d6225c5de9c3257929001f7bc

1!OpenDocument – the Official Position by the Ministry of Foreign Affairs of the 

Russian Federation 

2) http://en.rian.ru/analysis/20090501/121506723.html - the history of the Kuril 

Islands dispute (RIA Novosti)  

3) http://www.mofa.go.jp/region/europe/russia/territory/pamphlet.pdf - Japan’s 

Northern Territories (by the Ministry of Foreign Affairs of Japan) 

4) http://www.forcedmigration.org/podcasts-videos-photos/video/chishima - 

Frontiers of San-Francisco (a documentary film about the Kuril Islands dispute) 

5) http://www.mofa.go.jp/region/europe/russia/territory/ - Japan’s Northern 

Territory (official position of Japan)  

6) http://avalon.law.yale.edu/wwii/yalta.asp - the Yalta Agreement 

7) http://www.ndl.go.jp/constitution/e/etc/c06.html - the Potsdam Declaration  

8) http://www.ndl.go.jp/constitution/e/shiryo/01/002_46/002_46tx.html - Cairo 

communiqué 

9) http://www.taiwandocuments.org/sanfrancisco01.htm - San-Francisco Treaty 

10) http://www.mofa.go.jp/region/europe/russia/territory/edition92/index.html - Joint 

Compendium of documents on the History of the territorial issue between Japan and 

Russia   

    

http://www.mid.ru/bdomp/ns-arch.nsf/88ff23e5441b5caa43256b05004bce11/59b312d6225c5de9c3257929001f7bc1!OpenDocument
http://www.mid.ru/bdomp/ns-arch.nsf/88ff23e5441b5caa43256b05004bce11/59b312d6225c5de9c3257929001f7bc1!OpenDocument
http://www.mid.ru/bdomp/ns-arch.nsf/88ff23e5441b5caa43256b05004bce11/59b312d6225c5de9c3257929001f7bc1!OpenDocument
http://en.rian.ru/analysis/20090501/121506723.html
http://www.mofa.go.jp/region/europe/russia/territory/pamphlet.pdf
http://www.forcedmigration.org/podcasts-videos-photos/video/chishima
http://www.mofa.go.jp/region/europe/russia/territory/
http://avalon.law.yale.edu/wwii/yalta.asp
http://www.ndl.go.jp/constitution/e/etc/c06.html
http://www.ndl.go.jp/constitution/e/shiryo/01/002_46/002_46tx.html
http://www.taiwandocuments.org/sanfrancisco01.htm
http://www.mofa.go.jp/region/europe/russia/territory/edition92/index.html
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2) Phillipines vs. China: Marine Dispute in the South China Sea 

 

The South China Sea is a marginal sea that is part of the Pacific Ocean, encompassing an 

area from the Singapore and Malacca Straits to the Strait of Taiwan of around 3,500,000 

square kilometres (1,400,000 sq mi). The area's importance largely results from one-third of 

the world's shipping transiting through its waters, and that it is believed to hold huge oil and 

gas reserves beneath its seabed.  

South China Sea is the dominant term used in English for the sea, and the name in most 

European languages is equivalent, but it is sometimes called by different names in 

neighboring countries, often reflecting historical claims to hegemony over the sea. 

In China, it is called the "South Sea", 南海 Nánhǎi, and in Vietnam the "East Sea", Biển 

Đông. In Malaysia, Indonesia and the Philippines, it was long called the "South China Sea" 

(Dagat Timog Tsina in Tagalog, Laut China Selatan in Malay), with the part within Philippine 

territorial waters often called the "Luzon Sea", Dagat Luzon, by the Philippines. However, 

following an escalation of the Spratly Islands dispute in 2011, various Philippine government 

agencies started using the name "West Philippine Sea". A PAGASA spokesperson said that 

the sea to the east of the Philippines will continue to be called the Philippine Sea.  

The Spratly and Paracel archipelago are two groups of largely uninhabited islands located 

within the South China Sea, which are subject to a complex territorial dispute involving the 

surrounding countries. The interests of different nations include acquiring fishing areas 

around the two archipelagos, the exploitation of crude oil and natural gas beneath the Spratly 

Islands, and the strategic control of a core position. Along with territorial land claims on the 

islets, the disputes also involve the territorial waters of the various countries within the 

region. The nine-dotted line drawn by China which marks its claim covers around three-

fourths of the total area of the South China Sea. 

The South China Sea is dubbed by China as the "second Persian Sea." The state-owned 

China Offshore Exploration Corp. planned to spend 200 billion RMB (US$30 billion) in the 

next 20 years to exploit oil in the region, with the estimated production of 25 million metric 

tons of crude oil and natural gas per annum, at a depth of 2000 meters within the next 5 

years. 

On March 11, 1976, the first Philippine oil company discovered an oil field off Palawan 

Island (island within the South China Sea belonging to the Philippines). These oil fields 

supply 15% of annual oil consumption in the Philippines. 

The nine-dotted line was originally an "eleven-dotted-line," first indicated by the 

then Kuomintang government of the Republic of China in 1947, for its claims to the South 

China Sea. After, the Communist Party of China took over mainland China and formed the 
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People's Republic of China in 1949. The line was adopted and revised to nine as endorsed 

by Zhou Enlai, who stipulated that "In the 1960s and 1970s, according to the spirit of the 

relationship of comrades and brothers, in order to make the Vietnamese Government can 

effectively fight against imperialism, allow the Vietnamese building up radar stations and 

other military facilities, eleven-dotted-line changed to nine-dotted-line. 

Following World War II, Chinese exercise of sovereignty over the South China Sea region, 

the Spratly and Paracel archipelago and their adjacent waters was relatively uncontested. The 

United States and Spain had not included the Spratly Islands within the territorial limits of 

the Philippines in the Washington Treaty of 1898 and the Treaty of Paris in 1900. This 

understanding was reinforced by the 1973 Philippine Constitution, which followed the 

signing of the 1951 Philippine-US military alliance. In 1975, Vietnam explicitly recognized 

China's territorial sovereignty over The Spratly archipelago, and before December 1978 the 

Malaysian published continental shelf map did not include the reefs and waters of the Spratly 

archipelago in Malaysian territory. 

In the 1970s however, the Philippines, Malaysia and other countries began referring to the 

Spratly Islands as included in their own territory. On June 11, 1978, President Ferdinand 

Marcos of the Philippines issued Presidential decree No. 1596, declaring the Spratly Islands 

(referred to therein as the Kalayaan Island Group) as Philippine territory.  

The abundant fishing opportunities within the region are another motivation for the claim. 

In 1988, the South China Sea is believed to have accounted for 8% of world fishing catches, 

a figure that has grown since then. There have been many clashes in the Philippines with 

foreign fishing vessels (including China) in the Philippine Exclusive Economic Zone. China 

believes that the value in fishing and oil from the sea has risen to a trillion dollars. 

The area is also one of the busiest shipping routes in the world. In the 1980s, at least 270 

merchant ships used the route each day. Currently, more than half the tonnage of oil 

transported by sea passes through it, a figure rising steadily with the growth of Chinese 

consumption of oil. This traffic is three times greater than that passing through the Suez 

Canal and five times more than the Panama Canal. 

Vietnam, the Philippines, Brunei, Malaysia and other countries claim the reefs within the 

Chinese nine-dotted line are unpopulated reefs. The United Nations Convention on the Law 

of the Sea, which came into effect on November 16, 1994, resulted in more intense 

territorial disputes between the parties. 

As of 2012, only nine of the Spratly Islands are under Chinese control, with Mainland China 

accounting for eight and Taiwan accounting for one; Vietnamese troops have seized the 

greatest number of islands, 29. Eight islands are controlled by the Philippines, five by 

Malaysia, and two by Brunei.The Indian Ambassador to Vietnam, while expressing concern 
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over rising tension in the area, said that 50 per cent of its trade passes through the area and 

called for peaceful resolution of the disputes in accordance with international law. 

On July 20, 2011, the PRC, Brunei, Malaysia, the Philippines, the ROC and Vietnam agreed 

to a set of preliminary guidelines which would help resolve the dispute. The agreement was 

described by the PRC's assistant foreign minister, Liu Zhenmin, as "an important milestone 

document for cooperation among China and ASEAN countries". Some of the early drafts 

acknowledged aspects such as "marine environmental protection, scientific research, safety 

of navigation and communication, search and rescue and combating transnational crime," 

although the issue of oil and natural gas drilling remains unresolved. 

On February 25, the Chinese frigate Dongguan fired three shots at Philippine fishing boats in 

the vicinity of Jackson atoll. The shots were fired after the frigate instructed the fishing boats 

to leave, and one of those boats experienced trouble removing its anchor 

In April 2012, the Philippine warship Gregorio del Pilar was involved in a standoff with two 

Chinese surveillance vessels in the Scarborough Shoal, an area claimed by both nations. The 

Philippine navy had been trying to arrest Chinese fishermen who were allegedly taking 

government-protected marine species from the area, but the surveillance boats prevented 

them. On April 14, 2012, U.S. and the Philippines held their yearly exercises in Palawan, 

Philippines. On April 16, 2012, the Chinese Foreign Ministry urged a Philippine 

archaeological ship to immediately leave the waters of the Scarborough Shoal, which China 

claims is an "integral part of its territory." On May 7, 2012, Chinese Vice Foreign 

Minister Fu Ying called a meeting with Alex Chua, Charge D'affaires of the Philippine 

Embassy in China, to make a serious representation over the current incident at the 

Scarborough Shoal. China also warned its nationals against travel to the Philippines and 

raised trade barriers on imported pineapples and bananas. On May 16, 2012, a fishing ban in 

the Scarborough Shoal by the governments of China and the Philippines became effective. 

By mid June 2012, both nations had withdrawn their vessels from the waters around the 

disputed Shoal due to the arrival of the typhoon season. By July 2012, China had erected a 

barrier to the entrance of the shoal, and that vessels belonging to Beijing's China Marine 

Surveillance and Fisheries Law Enforcement Command were observed nearby the disputed 

shoal; as of September 2012, Chinese government ships remain around the shoal and have 

been turning away Filipino vessels. 

On 11 July 2012, a Jianghu-V type frigate of the PLA Navy, 560 Dongguan, ran aground on 

Hasa Hasa Shoal just 60 nmi west of Rizal, well within the Philippines' 200 nmi-EEZ. By 15 

July the ship had been refloated and was returning to port with no injuries and only minor 

damage. The 2012 ASEAN summit was taking place in Phnom Penh, Cambodia at the same 

time, where the mood was already tense over the escalating aggression in the region. 

On 22 July 2012, the Central Military Commission (China) decided to establish 

the Sansha garrison. The move was criticized by the Philippines and Vietnam. China 



~ 20 ~ 

 

responded by calling in a senior U.S. diplomat and reiterating their "absolute sovereignty" 

over the region.  

On September 5, 2012, Philippine president Aquino promulgated Administrative Order No. 

29, naming maritime areas on the western side of the Philippine archipelago as the West 

Philippine Sea. The order declares that the Philippines exercises "sovereign jurisdiction" in 

its exclusive economic zone, an area declared by Presidential Decree No. 1599 of June 11, 

1978 to extend to a distance of two hundred nautical miles beyond and from the baseline 

from which the territorial sea is measured. The Philippine Baselines are defined by Republic 

Act No. 3046, as amended. Official PRC media responded that this was a "fond dream". 

 

USEFUL LINKS:  

1) http://www.nytimes.com/interactive/2012/05/31/world/asia/Territorial-Claims-in-

South-China-Sea.html - territorial claims in South China Sea (New York Times)  

2) http://www.cfr.org/east-asia/armed-clash-south-china-sea/p27883 - Armed Clash in 

the South China Sea 

3) http://www.chanrobles.com/presidentialdecrees/presidentialdecreeno1596.html#.U

IPpicVmI4Q – Philippines’ Presidential decree declaring certain area to be the part of 

its territory 

4) http://www.abs-cbnnews.com/-depth/06/02/11/china-fired-filipino-fishermen-

jackson-atoll 

5) http://edition.cnn.com/2012/04/11/world/asia/philippines-china-naval-

standoff/index.html - China, Philippines locked in naval stand off 

6)  http://www.telegraph.co.uk/news/worldnews/asia/china/9264697/Philippines-

and-China-to-impose-fishing-bans-amid-standoff.html 

7) http://globalnation.inquirer.net/50012/its-official-aquino-signs-order-on-west-

philippine-sea 

8) https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/PH

L_1978_Decree.pdf - Philippines’ Presidential decree 1599 establishing an exclusive 

economic zone 

9) http://www.gov.ph/2012/09/05/administrative-order-no-29-s-2012/ - Philippines’ 

administrative order 29 

http://www.nytimes.com/interactive/2012/05/31/world/asia/Territorial-Claims-in-South-China-Sea.html
http://www.nytimes.com/interactive/2012/05/31/world/asia/Territorial-Claims-in-South-China-Sea.html
http://www.cfr.org/east-asia/armed-clash-south-china-sea/p27883
http://www.chanrobles.com/presidentialdecrees/presidentialdecreeno1596.html#.UIPpicVmI4Q
http://www.chanrobles.com/presidentialdecrees/presidentialdecreeno1596.html#.UIPpicVmI4Q
http://www.abs-cbnnews.com/-depth/06/02/11/china-fired-filipino-fishermen-jackson-atoll
http://www.abs-cbnnews.com/-depth/06/02/11/china-fired-filipino-fishermen-jackson-atoll
http://edition.cnn.com/2012/04/11/world/asia/philippines-china-naval-standoff/index.html
http://edition.cnn.com/2012/04/11/world/asia/philippines-china-naval-standoff/index.html
http://www.telegraph.co.uk/news/worldnews/asia/china/9264697/Philippines-and-China-to-impose-fishing-bans-amid-standoff.html
http://www.telegraph.co.uk/news/worldnews/asia/china/9264697/Philippines-and-China-to-impose-fishing-bans-amid-standoff.html
http://globalnation.inquirer.net/50012/its-official-aquino-signs-order-on-west-philippine-sea
http://globalnation.inquirer.net/50012/its-official-aquino-signs-order-on-west-philippine-sea
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/PHL_1978_Decree.pdf
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/PHL_1978_Decree.pdf
http://www.gov.ph/2012/09/05/administrative-order-no-29-s-2012/
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3) Interpretation of the Use of Force by NATO in Yugoslavia in 1999                        

(Request for Advisory Opinion) 

 

The advisory opinion on the issue of the Use of Force by NATO in 1999 closely 

interconnected with the Kosovo War of 1999 and so-called NATO bombing of Yugoslavia. 

In frames of this simulation, the International Court of Justice should give its opinion upon 

the legality, correspondence to the international law and adequacy of NATO’s military 

operation against Yugoslavia.  

The Kosovo War, was an armed conflict in the province of Kosovo, of the Federal Republic 

of Yugoslavia, fought between Yugoslav government forces and Albanian separatist forces 

(KLA), supported by NATO from 1998 to 1999. 

NATO countries promoted the war in Kosovo as the first humanitarian war based on short-

term military reports and casualty reports that were later criticized as highly inaccurate.  

The Kosovo Conflict was the center of news headlines for months, and gained a massive 

amount of coverage and attention from the international community and media. The NATO 

bombing and surrounding events have remained controversial. 

Yugoslavia claimed that NATO attacks caused between 1,200 and 5,700 civilian casualties. 

NATO's Secretary General, Lord Robertson, wrote after the war that "the actual toll in 

human lives will never be precisely known" but he then offered the figures found in a report 

by Human Rights Watch as a reasonable estimate. This report counted between 488 and 527 

civilian deaths (90 to 150 of them killed from cluster bomb use) in 90 separate incidents, the 

worst of which were the 87 Albanian refugees who perished at the hands of NATO bombs, 

near Koriša. Attacks in Kosovo overall were more deadly due to the confused situation with 

many refugee movements— the one-third of the incidents there account for more than half 

of the deaths. 

The Yugoslav government and a number of international pressure groups (e.g. Amnesty 

International) claimed that NATO had carried out war crimes during the conflict, notably 

the bombing of the Serbian TV headquarters in Belgrade on April 23, 1999, where 16 people 

were killed and 16 more were injured. Sian Jones of Amnesty stated, "The bombing of the 

headquarters of Serbian state radio and television was a deliberate attack on a civilian object 

and as such constitutes a war crime". However, a later report conducted by 

the ICTY entitled Final Report to the Prosecutor by the Committee Established to 

Review the NATO Bombing Campaign Against the Federal Republic of 

Yugoslavia sided with NATO's version of the attack, opining that, "Insofar as the attack 

actually was aimed at disrupting the communications network, it was legally acceptable" and 

that, "NATO’s targeting of the RTS building for propaganda purposes was an incidental 

(albeit complementary) aim of its primary goal of disabling the Serbian military command 
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and control system and to destroy the nerve system and apparatus that keeps Milosević in 

power." In regards to civilian casualties, it further stated that though they were, 

"unfortunately high, they do not appear to be clearly disproportionate." Left-wing writer 

Noam Chomsky claims this is inaccurate as the mass exodus of civilians did not occur until 

after the NATO bombing, and in his view NATO acted without the support of the United 

Nations and therefore this constitutes a war crime. 

NATO's objectives in the Kosovo conflict were stated at the North Atlantic 

Council meeting held at NATO headquarters in Brussels on April 12, 1999:  

 An end to all military action and the immediate termination of violence and 

repressive activities by the Milosevic government; 

 Withdrawal of all hostile military, police and paramilitary forces from Kosovo; 

 Stationing of UN peacekeeping presence in Kosovo; 

 Unconditional and safe return of all refugees and displaced persons; 

 Establishment of a political framework agreement for Kosovo based on Rambouillet 

Accords, in conformity with international law and the Charter of the United Nations. 

 

Operation Allied Force predominantly used a large-scale air campaign to destroy Yugoslav 

military infrastructure from high altitudes. Ground units were not used because NATO 

wanted to minimize the risk of losing forces, as well as avoiding public criticism related to its 

relative ineffectiveness against mobile ground targets. After the third day, almost all of 

NATO's strategic military targets in Yugoslavia were destroyed. Despite this, the Yugoslav 

Army still managed to function and attack Kosovo Liberation Army (KLA) insurgents that 

were still inside Kosovo, mostly in the regions of Northern and Southwest Kosovo. Strategic 

economic and society targets, such as bridges, military facilities, official government facilities, 

and factories, were bombed. Long-range cruise missiles were used to hit heavily defended 

targets, such as strategic installations in Belgrade and Pristina. Infrastructure such as power 

plants (using the BLU-114/B "Soft-Bomb"), water processing plants and the state-owned 

broadcaster were also targeted, causing much environmental and economic damage 

throughout Serbia and Kosovo. 

The Kosovo War of 1999 has been subject to arguments over whether the capitulation of 

Yugoslavia resulted solely from the use of air power, or whether other factors contributed. 

The legitimacy of the NATO bombing of the Federal Republic of Yugoslavia has been 

subject to question by many bodies and individuals from the time of the action continuing to 

this day. The key basis governing the legality of any act of war is international law. In this 

particular case, a course of action is also bound by other foundations such as the NATO 

charter and the UN charter, both of which were drafted in accordance with preexisting 

international regulation. As such, the issue has been shady at times with proponents of both 
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viewpoints citing particular legislation that substantiate their claims on whether the war was 

or was not legal. 

Supporters of the campaign have argued that the action brought to an end the ethnic 

cleansing of Kosovo's Albanian population, and that the bombing campaign hastened (or 

caused) the downfall of Slobodan Milošević's government, which they saw as responsible for 

the international isolation of Yugoslavia, many war crimes, and gross human rights violations. 

Others view the action as controversial. Noam Chomsky condemned NATO's military 

campaign in Yugoslavia, particularly its aerial which included the bombing of electricity and 

water supplies and television stations as well as military targets. 

 

NATO's argument for the bombing's legitimacy 

NATO described the conditions in Kosovo as posing a risk to regional stability. As such, 

NATO and certain governments asserted they had a legitimate interest in developments in 

Kosovo, due to their impact on the stability of the whole region which is of concern to the 

Alliance.  

The UN Charter 

The prohibition against the use of force in the UN Charter can be found in article 2(4) with 

two specific exceptions against this prohibition provided for in the Charter. The first is 

in Chapter VII, where the Security Council has been given power in order to fulfill its 

responsibility for the maintenance of international peace and security. Article 42 states that 

should the Security Council consider that measures provided for in Article 41 would be 

inadequate or have proved to be inadequate, it may take such action by air, sea, or land 

forces as may be necessary to maintain or restore international peace and security. Such 

action may include demonstrations, blockade, and other operations by air, sea, or land forces 

of Members of the United Nations.  

The second specific exception is found in article 51, regarding the right to self-defence. The 

article states that nothing in the present charter shall impair the inherent right of individual 

or collective self-defence if an armed attack occurs against a Member of the United Nations, 

until the Security Council has taken measures necessary to maintain international peace and 

security.  

While NATO did not have the backing of the United Nations Security Council to use force 

in Yugoslavia, nor claims an armed attack occurred against another state, its advocates 

contend that its actions were consistent with the United Nations Charter, claiming that the 

UN Charter prohibits unprovoked attacks only by individual states but condones 

unprovoked attacks by military coalitions of several states, such as NATO. The principal 

issue remains whether the member states of NATO, the U.S. and the European powers, 

violated the UN Charter by attacking a fellow UN member state in the absence of an attack 
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or a threat of imminent attack on them and in the absence of UN Security Council 

authorization. 

The United Nations considers NATO to be a "regional arrangement" under UN Article 52, 

which allows them to deal matters relating to the maintenance of international peace and 

security as are appropriate for regional action provided that such arrangements or agencies 

and their activities are consistent with the Purposes and Principles of the United Nations. 

However, the UN policy on military intervention by regional arrangements in UN Article 53 

states the Security Council can, where appropriate, utilize such regional arrangements or 

agencies for enforcement action under its authority. However, no enforcement action shall 

be taken under regional arrangements or by regional agencies without the authorization of 

the Security Council. 

NATO's charter 

NATO had justified the actions in Kosovo under Article 4 of its charter, which allows 

involved parties to consult together whenever political independence or security of any of 

the parties is threatened. Because the NATO actions in Kosovo were taken after 

consultation with all members, were approved by a NATO vote, and were undertaken by 

several NATO members, NATO contends that its actions were in accordance with its 

charter. Some however argue that Article 5 of NATO's charter restricts NATO's use of 

force to situations where a NATO member has been attacked. It has been argued however 

that NATO's actions were in violation of the charter of NATO itself. Critics of this theory 

argue that the purpose of Article 5 is to require all NATO members to respond when any 

NATO member is attacked, not to restrict the circumstances under which NATO will 

choose to use force. 

Opponents of NATO's involvement also argued that the situation in Serbia and Yugoslavia 

posed no threat to any of the NATO members. 

The Vienna Convention 

Interpretation Article 52 of the Vienna Convention on the Law of Treaties in the signing of 

the Rambouillet Agreement by Serbia may conclude that the agreement is void due to the 

threat or use of force. Since many treaties are signed while the use (or threat) of force is in 

effect, most scholars agree that Article 52 refers only to force that is in violation of the 

principles of international law embodied in the Charter of the United Nations. Therefore, 

the question of whether the treaties are void depends on the question of whether NATO's 

use of force was in violation of the principles of the United Nations. 

China and Russia, both of which are permanent members of the Security Council, vetoed 

the resolution on the UN Security Council. Even one veto from a permanent member is 

enough to quash a resolution. US President Bill Clinton then spearheaded the use of force 

by NATO against the Milošević government. 
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Some opponents of the NATO intervention cited the timing of the same, coming as it did 

on the heels of the Monica Lewinsky scandal as an indication that the conflict was merely a 

"little victorious war" intended for political gain rather than for any humanitarian purpose. 

Some support for this hypothesis may be found in the fact that coverage of the bombing 

directly replaced coverage of the Monica Lewinsky scandal in American news cycles 

UN Secretary General Kofi Annan was critical of the intervention, and of the indecision by 

the United Nations. Italy, itself a NATO member, was reluctant to agree to the NATO 

operations due to the tens of thousands of refugees that conflict would bring to Italy. Other 

NATO members were reluctant too, and especially uncomfortable were new 

members, Poland, Hungary and Czech Republic. Other countries which condemned the 

bombing were Russia, China, Iraq, Syria, Libya and Algeria. Iran also condemned the 

bombing by calling the campaign 'illegal'. 

However, a Resolution proposed by Russia condemning the bombing was defeated in the 

Security Council 12-3, with only Russia, China, and Namibia voting in favor 

while Argentina, Bahrain, Brazil, Gabon, Gambia, Malaysia, and Slovenia, along with NATO 

members the US, Britain, France, Canada, and Netherlands voted against it. 

Many international lawyers have stated that NATO's attack on Yugoslavia was illegal 

because it was done without the UN Security Council's consent and because, according to 

the UN Charter, all aggressive wars against sovereign states are illegal with the exception 

being if the war is in self-defense. 

Throughout the NATO bombing of Yugoslavia, cluster bombs were used widely throughout 

Yugoslavia and caused many civilian casualties. Some of the bombs are still active nearly 15 

years later. However, the use of cluster bombs was not banned under International Law until 

the Convention on Cluster Munitions entered into force and became binding international 

law upon being ratified by states on 1 August 2010. 

In 2001, Carla Del Ponte, then the chief prosecutor for the International Criminal Tribunal 

for the Former Yugoslavia, said that NATO's use of uranium in the former-Yugoslavia 

could be investigated as a possible war crime. Louise Arbour, Del Ponte's predecessor as 

chief prosecutor, created a small, internal committee, made up of staff lawyers, to assess the 

allegation.  

The Serbian government and a number of international pressure groups (e.g., Amnesty 

International) claimed that NATO had carried out war crimes by bombing civilians. In total 

the number of civilian casualties caused by the NATO bombing stood at 2,500 according to 

Serb sources, while the military and police casualties stood at only 40% of that number at 

1,031.  

Incomplete list of civilian casualties caused by NATO: 

 Grdelica train bombing 
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 NATO bombing of Albanian refugees near Đakovica 

 NATO bombing of Albanian refugees near Koriša 

 NATO bombing of the Radio Television of Serbia headquarters 

 Lužane bus bombing 

 Cluster bombing of Niš 

 US bombing of the People's Republic of China embassy in Belgrade 

 

USEFUL LINKS:  

1) http://www.hrw.org/legacy/campaigns/kosovo98/timeline.shtml - Kosovo War 

Crimes chronology  

2) http://www.hrw.org/reports/2001/kosovo/undword.htm - War Crimes in Kosovo 

3) http://www.amnesty.org/en/library/asset/EUR70/018/1999/en/c041f536-e272-

11dd-9a65-bba353fc63d9/eur700181999en.html - Amnesty International 

4) http://kosova.org/post/UN-Final-Report-to-the-NATO-Bombing-Campaign-

Against-Yugoslavia.aspx - UN report on NATO bombing 

5) http://www.nato.int/kfor/structur/nations/placemap/kfor_placemat.pdf - KFOR 

brochure 

6) http://gazeta.lenta.ru/daynews/21-04-1999/55uran.htm 

7) http://www.newsru.com/world/08Jan2001/cancer.html 

8) http://palm.newsru.com/world/28mar2002/uran_kosovo.html 

9) http://www.ria.ru/analytics/20090324/165803977.html 

10) http://sitemaker.umich.edu/drwcasebook/files/the_kosovo_report_and_update.pdf 

- The Kosovo report by independent international commission 

11) http://www.journal.forces.gc.ca/vo1/no1/doc/49-54-eng.pdf - the OSCE Kosovo 

Verification mission 

12) http://www.hrw.org/reports/2000/nato/Natbm200-01.htm - Civilian Death in the 

NATO Air Campaign 
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http://www.hrw.org/reports/2000/nato/Natbm200-01.htm
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EXAMPLES OF ICJ DOCUMENTS 

ICJ/6/2/25.10.07  

International Court of Justice  

VI MUNRFE Session  

Advisory opinion  

People’s Republic of China 

 Status of Somaliland  

MEMORIAL SUBMITTED BY THE EXPERT, PEOPLE’S REPUBLIC OF 
CHINA  
 

Introduction 
 
1. This memorial on the issue of status of Somaliland is submitted to the Court on the basis of 
articles 65 and 66 of Chapter IV of the Statute of the International Court of Justice.  
2. International Court of Justice under the request of the United Nations Secretariat, basing on 
international law and opinion of relevant parties, should decide, whether Somaliland should be 
independent state or should remain an integral part of Somali Republic.  

 

Part I: Jurisdiction  
 
3. Pursuant to clause “a” of article 65 of the Statute of the International Court of Justice which 
states that “questions upon which the advisory opinion of the Court is asked shall be laid before the 
Court by means of a written request containing an exact statement of the question upon which an 
opinion is required, and accompanied by all documents likely to throw light upon the question”, the 

People’s Republic of China receives the jurisdiction of the Court upon the question what status of 
Somaliland should be.  

 
Part II: Facts of the case  
 
4. In the area which became British Somaliland Protectorate in the late 19th century the Somali 
people were traditionally divided into clans, each being separated and independent from the others. 
Since then and until independence of Somaliland Protectorate in 1960 each clan maintained 
connections with the British government separately from other ones as the Protectorate treaties 
signed between United Kingdom and clans recognized that each clan area was a separate Territory. 
These treaties are the evidence that Great Britain prevented creation of a unitary state of Somali 
people. Somaliland Protectorate had never been indivisible and therefore had no experience in 
governing the state. Nevertheless there were common ethnicity, language, culture, Muslim religion, 
and pastoral life – bonds that were shared with other Somali people in all Somali areas in the Horn 
of Africa including the Italian-administered Somalia to the East and South of the Protectorate. 
These bonds provided an opportunity for Somaliland to unite with the same ethnic group and create 
a national state which would consolidate politically disintegrated Somali people. Creation of such a 
state was necessary to unfairly divided on the colonies Somali people and was an important stage in 
evolution from uncoordinated clans to centralized state.  

 
5. On June, 26, 1960 Somaliland Protectorate became independent and gaining this independence 
annulled treaties signed with Great Britain. In accordance with preliminary consensus and agreement 
among the northern clans Somaliland merged with Somalia on July 1, 1960 thus forming the unitary  
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Somali Republic. The entire intention of gaining independence from Britain was precisely to unite 
with the rest of the country that gained independence in 1959 and to create state which would unite 
Somali people. It can be proved by the fact that the state of Somaliland existed only in the period of 
six days after receiving independence and all the activity of the state in this period was turned to 
formal preparation for creation of the unitary state which was negotiated previously. The willingness 
of people to create unitary state was proved by the results of the referendum held in June, 20, 1961 
over the entire territory of Somali Republic on the draft constitution of the unitary state. According 
to the results of this referendum published in the African Election Database 1,756,216 people which 
are 90.56 % of population voted in favor of the constitution. Thus the creation of the state was in 
the interests of Somali people and freely determined by them and abolished previous states 
formations such as Somalia and Somaliland.  

 
6. The Unitary state – Somali Republic was recognized by the international community on 
September, 20, 1960 when Somali Republic was accepted into the United Nations. Previous states 
formation such as Somalia and Somaliland were a legacy of unfair division on the colonies and 
stopped their existence after unification and entrance into the United Nations. All the governmental 
institutions of previous states were ceased and union government was formed. This united state was 
recognized by international community and became a subject of international law with all the 
privileges of sovereign state being applicable for Somali Republic. Thus entry into the United 
Nations definitively abolished previous states formations such as Somalia and Somaliland because 
the United Nations resolution formed new sate formation with all the rights, privileges in 
international law.  

 
7. After the merger in Somaliland modern infrastructure was build by the united government. Water 
system was installed in the capital of former Somaliland Protectorate Hargeisa. Full-fledged sea port 
was built in Berbera; modern bridge was built over the dry riverbed so that motorists and 
pedestrians could cross it despite seasonal floods; modern airport and cement factory were built in 
Burao; technical institute and tannery were built and in nearby Sheikh; new hospital was built there 
as well. Schools multiplied; scholarships were provided for higher studies abroad. Northern region 
citizens owned farms in the fertile agricultural areas of the South and economy benefited from the 
wider market which was the natural consequence of the Union. Larger economy increased job 
opportunities significantly. All these facts are the testimony that Somali Republic contributed 
significant resources to the state development and the development of northern region called 
Somaliland. Thus government of the united state fulfilled all obligations which were stipulated in the 

state Constitution of 1961 in social service, therefore the government‟s failure to execute social 
obligations can not be the reason for part of the country to come out from the state structure.  

 
8. The distinctive feature of Somali Republic is that clanism reasserted itself and instead of regional, 
clan balance was observed in the allocation of ministerial portfolios and other political positions as 
an indicator of power sharing in Somali Republic. That reality necessitated a formula for sharing the 
power among the clans: the President of the Republic was from the Hawiye clan, the Prime Minister 
from the Daarood, the Speaker of the National Assembly from Isaaq, and the Minister of Finance 
from Digil and Mirifle who were the representatives from south clans. But there was a Deputy 
Prime Minister from Gadabuursi – representative from northern clan. Furthermore, the northern 

clans‟ representatives have in different time occupied all the senior ministerial positions including 
Foreign Affairs and Finance Ministers and were twice appointed to the position of Prime Minister. 
They also served in the most visible positions in the public service: they were professional diplomats 
as Ambassadors, Counselors, and were Generals in the military and police – occupying twice the 

position of „Commandant of Police‟.  
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All these facts are the definite proof that power in the Somali Republic was divided between 
Northern and South clans on the national level, regional and local levels equitably. It is a guarantee  

that equality of rights for all the citizens in all the country’s areas was observed. Thus political 
inequality in the Somali Republic can not be the reason for parts of the country to separate from the 
integral state.  
 

Part III: Law of the case  
 
9. British Empire or Great Britain signed with each clan agreements, namely Agreement between 
the Gadabursi Tribe and The British, Agreement between the Eesa Tribe and The British, 
Agreement between the Habr Toljaala Tribe and The British, Agreement between the Habr 
Gerhajis Tribe and The British, Agreement between the Habr-Awal Tribe and The British, 
Agreement between the Warsangalis Tribe and The British, Supplementary Agreements 
between the Isaaq Sub-clans and The British, and article 1 of each agreement said, “The British 
Government, in compliance with the wish of the undersigned Gadabursi Tribe, Eesa Tribe, abr 
Gerhajis Tribe, Habr-Awal Tribe, Warsangalis Tribe undertakes to extend to them and to the 
territories under their authority and jurisdiction the gracious favor and protection of Her Majesty the 
Queen-Empress”. This is the testimony of the fact that tribes on the territories of British Somaliland 
Protectorate did not possess integral and unitary state before 1960. Because of this fact Somaliland 
which possessed no experience in governing the state needed to be centralized and be united with 
group which is ethnically related.  

 
10. The Royal Proclamation Terminating Her Majesty’s Protection on / of June 23, 1960 
begins with the words: “Whereas the Territories in Africa known as the Somaliland Protectorate 
are ….” and this proves once again hat Somaliland Protectorate was not an integral centralized state 
and in order to be integral it needed to be centralized and be united with the same related group.  

 
11. In accordance with Article 38 and its clause 1 (b) and (c) of the International Court of 
Justice “The Court, whose function is to decide in accordance with international law such disputes 
as are submitted to it, shall apply: … (b). international custom, as evidence of a general practice 
accepted as law. (c). subject to the provisions of Article 59, judicial decisions and the teachings of 
the most highly qualified publicists of the various nations, as subsidiary means for the determination 
of rules of law” the international custom such as estoppel and very close to estoppel principle called 
Silent Agreement is applicable in the case of Somali Republic. Estoppel is accepted into the law by 
numerous of precedents and means that the state which took its stand on some international issue at 
one moment in history on the grounds of any actions, inactions or by legal acts which has juridical 
importance for the particular country has no rights to contest the international position which it 
adhered previously. Silent agreement is applied when the state being aware of the mistakes, unfair or 
disputable character of some fact or agreement which it adheres in its policy but did not express 
protest on these facts can not argue the fact to be impair. Thus Silent Agreement is recognized as 
international treaty. The practice of International Court of Justice and most qualified specialist with 
international name as Russian Academy of Science Professor Kalamkaryan R. in publication 
“Estoppel as a Principle of International Law” and referred in this publication the Professors 
Martin A. in the work “Les exceptions de procedure devant”, determined “that estoppel is 
jurisdiction prohibition on the attempts of the subjects of International law to contest the position 
or fact which it adhered previously”. According to this two principles Somaliland and Somalia took 
their position on July 1, 1960 by decision to be a parts of one country base on the previous 
negotiations to create a union state. Despite all the mistakes which occurred during the process of 
concluding the treaty senior ministers of all the parties were aware of the mistakes as negotiations 
was open and silently agreed with this state of affairs. Because of these facts no party can dispute 
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that creation of the unitary state was unfair and unlawful. Therefore unitary state started its 
subsistence on July 1, 1960 as a subject of International Law and was lawful formation according to 
international law.  
 
12. Basing on the law of union between Somaliland and Somalia № 1 of 1960 27 June 1960 
which was ratified by Somaliland legislature and which states that “Whereas the State of Somaliland 
achieved independence and ceased to be under British protection or within the jurisdiction and 
sovereignty of Her Britannic Majesty on the 26th day of June, 1960, being Muharram 1st 1379, and 
Whereas the State of Somalia achieved its independence and ceased to have the status of a Trust 
Territory of the United Nations Organization administered by the Republic of Italy on the 1st day of 
July, 1960, being Muharram 6th 1379, and Whereas it is the will of the peoples of Somaliland and 
Somalia that their States shall unite and shall forever be united in the Somali Republic” Somaliland 
made legally important act which shows the Somaliland favorable position on the unification with 
Somalia into one centralized government even despite of the challenges which two states face while 
creation of this state. Thus taking into account estoppel principle Somaliland can not dispute the 
fact of unfair and illegal creation of the unitary state.  

 
13. According to the judgment of the International Court of Justice on the case Temple of 
Preah Vihear (Cambodia v. Thailand) from 15 of June, 1962: “The Court however considers 
that Thailand in 1908-1909 did accept the Annex 1 map as representing the outcome of the work of 
delimitation, and hence recognized the line on that map as being the frontier line, the effect of 
which is to situate Preah Vihear in Cambodian territory. The Court considers further that, looked at 
as a whole, Thailand's subsequent conduct confirms and bears out her original acceptance, and that 
Thailand's acts on the ground do not suffice to negative this. Both Parties, by their conduct, 
recognized the line and thereby in effect agreed to regard it as being the frontier line” International 
Court of Justice pronounced judgment using estoppel and Silent Agreement principles. This is the 
testimony of the fact that these two principles are acknowledged as a general practice accepted as 
law. These principles show that sides do not have right to refer to the mistake as a ground for their 
consent to be valid if the sides by their conduct contribute to origin of this mistake or under the 
circumstances that these two sides were aware of the mistakes beforehand. This proves one more 
time that according to international customary law accepted as law creation of the unitary state was 
legal as two side being aware of specific circumstances while creation of the state agreed with them 
and did not express their protest. Thus neither Somaliland nor Somalia can dispute that agreement 
which created the unitary state is null and invalid.  

 
14. In the Judgment of the International Court of Justice over the issue Fisheries Case where 
the parts were United Kingdom and Norway on December, 18, 1951 court took into account 
estoppel and silent agreement principles: “These ancient concessions tend to confirm the Norwegian 
Government's contention that the fishenes zone reserved before 1812 was in fact much more 
extensive than the one delimited in 1935. It is suggested that it included all fishing banks from which 
land was visible, the range of vision being, as is recognized by the United Kingdom Government, 
the principle of delimitation in force at that time. The Court considers that, although it is not always 
clear to what specific areas they apply, the historical data produced in support of this contention by 
the Norwegian Government lend some weight to the idea of the survival of traditional rights 
reserved to the inhabitants of the Kingdom over fishing grounds included in the 1935 delimitation, 
particularly in the case of Lopphavet. Such rights, founded on the vital needs of the population and 
attested by very ancient and peaceful usage, may legitimately be taken into account in drawing a line 
which, moreover, appears to the Court to have been kept within the bounds of what is moderate 
and reasonable”. This decision is one more evidence of the fact that estoppel and silent agreement 
principles are widely used in court and international law practice. And it shows one more time that 
sides do not have right to refer to the mistake as a ground for their consent to be valid if the sides by 
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their conduct contribute to origin of this mistake or under the circumstances that these two sides 
were aware of the mistakes beforehand. This proves one more time that according to international 
customary law accepted as law creation of the unitary state was legal as two side being aware of 
specific circumstances while creation of the state were agree on with them and did not express their  
protest. Thus neither Somaliland nor Somalia can dispute that agreement which created the united 
state is null and invalid.  

 
15. Preamble of Declaration on Principles of International Law Friendly Relations and co-
operation among states in accordance with the Charter of the United Nations says, “The 
establishment of a sovereign and independent State, the free association or integration with an 
independent State or the emergence into any other political status freely determined by a people 
constitute modes of implementing the right of self-determination by that people”. Integration into 
Somali Republic was an example of the pursuing the right of peoples to self-determination proved 
by the results of the referendum, previous consensus among the states and seniors of the clans and 
by creation of Acts of Unions. Thus according to the United Nations Charter the reference to the 
article of self-determination in the case of Somali Republic is reasonable.  
 
16. United Nations General Assembly resolution 1479 of September 20, 1960 called 
“Admission of Somali Republic to membership in the United Nations” which states, 
“…decides to admit the Republic of Somalia to membership in United Nations”, Somali Republic 
became a Member State of the United Nations. Thus Somali Republic gained international 
recognition and legitimacy as a subject of international law. All the previous states such as Somalia 
and Somaliland which formed Somali Republic do not exist since that moment. Moreover entry into 
the United Nations makes all the provisions of United Nations Charter applicable to Somali 
Republic.  
 
17. Article 2 point 4 of Charter of United Nations stipulates that “All Members shall refrain in 
their international relations from the threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with the Purposes of the United 
Nations” and consequently indicates that all the actions which can be turned to division of the 
Somali Republic are interpreted as a threat to territorial integrity of the state and will violate the 
Charter of United Nations. Separatist movements in Somaliland are the violation of the territorial 
integrity of the Somali Republic.  
 
18. Following the provisions of the Declaration on Principles of International Law Friendly 
Relations and co-operation among states in accordance with the Charter of the United 
Nations which entered into force in 1970 that states, “Nothing in the foregoing paragraphs shall be 
construed as authorizing or encouraging any action which would dismember or impair, totally or in 
part, the territorial integrity or political unity of sovereign and independent States conducting 
themselves in compliance with the principle of equal rights and self-determination of peoples as 
described above and thus possessed of a government representing the whole people belonging to 
the territory without distinction as to race, creed or color”, Somali Republic fulfills the obligation to 
ensure the equality of rights and freedoms of all the citizens as well as rights for self-determination 
by providing legal base for self-determination principle and by means of equally sharing the power in 
the state. Thus principle of territorial integrity should be observed in Somali Republic.  

 
19. Pursuant to preamble of the Somali Republic Constitution of July 20, 1961 “Conscious of the 
sacred right of self-determination of peoples solemnly consecrated in the Charter of the United 
Nations” Somali Republic provided legal basement for the right of self-determination. That means 
that Somali Republic was acting in compliance with the principle of equal rights and self-
determination and thus nothing can be construed as authorizing or encouraging any action which 
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would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign 
and independent state of Somali Republic. In accordance with text of the Constitution and its 
Article 3 which states, “All citizens, without distinction of race, national origin, birth, language, 
religion, sex, economic or social status, or opinion, shall have equal rights and duties before the law” 
Somaliland Republic observed legal grounds for self-determination of people and equality of all the 
people that live in Somali Republic and it means that all movements turned to disintegration are 
considered to violate territorial integrity of the state.  
 
20. The report of the Delegation of the European Commission in Kenya to European 
Commission of September 2003 states: “road…in Somaliland are part of the country core road 

network. The Kalabaydh - Hargeisa section was paved in the late 1970‟s early 80‟s. The road 

between Hargeisa and Berbera was paved in the early 1970‟s… The Hargeisa International Airport 
is located 1,480 m (4,442 feet) above sea level and about 6 km from the city centre. It is ideally 
suited to serve as a port of entry into Somaliland for both passengers and freight. The present 
airport was first established as a British military airport with a gravel runway in 1954. After 
independence in 1964, the movement area was extended and paved with a thin asphalt concrete 
layer (less than 50 mm) and the runway length was established at its actual 2,440 meters…The 
Berbera International Airport is located close to the seaport and, with its 4,140 m long runway, was 
for a long time a major gateway for import and export of goods into Somaliland and neighboring 
countries. The history of the airport dates back to the mid-sixties when it was developed as a major 
military base by the Soviet Union” and shows that infrastructure in Somaliland were build by the 
unitary state. Thus Somali Republic fulfilled all obligations which were stipulated in the state 

Constitution of 1961 in social service. The Somali Republic government‟s failure to execute social 
obligations can not be the reason for Somaliland to withdraw from the state structure.  
 
21. The Charter of the Organization of African Union which was signed and ratified by Somali 
Republic in 1963 and its Article III, paragraph 3 declares that “the Member states affirm...respect 
for the sovereignty and territorial integrity of each State and for its inalienable right to independent 
existence”. Consequently Somali Republic integrity should be observed since Somali Republic is a 
member of the Organization of African Union.  

 
22. Article 38 and its clause 1(c) of the International Court of Justice Statute “The Court, 
whose function is to decide in accordance with international law such disputes as are submitted to it, 
shall apply: …c. the general principles of law recognized by civilized nations” explains that decisions 
of the United Nations Security Council are the core principles of international law. The testimony of 
this fact is that all civilized countries signed UN Charter where it is stipulated that all the countries 
should carry out all the decisions of the body. Thus UN Security Council Resolutions are applicable 
for Somalia and Somaliland case and should be observed.  

 

23. Adopted unanimously Resolution 1772 (2007), Resolution 733 (1992), Resolution 1356 
(2001), Resolution 1425 (2002), Resolution 1725 (2006) and Resolution 1744 (2007) the 
Security Council and the statements of Security Council President, in particular those of 13 
July 2006 (S/PRST/2006/31), 22 December 2006 (S/PRST/2006/59), 30 April 2007 
(S/PRST/2007/13) and 14 June 2007 (S/PRST/2007/19) which in preamble stipulates 
“Reaffirming its respect for the sovereignty, territorial integrity, political independence and unity of 
Somalia” and in article 2 and 4 “Welcomes the convening of the National Reconciliation Congress 
(NRC) at the initiative of the Transitional Federal Institutions, and urges all parties to support the 
NRC and participate in the political process…Urges the Transitional Federal Institutions and all 
parties in Somalia to respect the conclusions of the NRC and to sustain an equally inclusive ongoing 
political process thereafter, and encourages them to unite behind the efforts to promote such an 
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inclusive dialogue” shows the principles of United Nations solving the Somali conflict, its decision 
and consequently core principle of international law. Thus withdrawal of Somaliland from the 
Somali Republic is a violation of the principles of international law accepted by all civilized countries.  

 

Part IV: Submissions  
 

24. According to the contents of Parts I, II and III of this Memorial, we ask the Judges of the 

International Court of Justice to determine the status of Somaliland as being an integral part of the 
state Somali Republic.  

 

(signed) Expert from the People’s Republic of China 
 

(certified) Secretary-General 
(certified) Registrar 
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Judgment 

 
Present: President of the Court – judge from Germany; distinguish judges from: the Peoples 
Republic of China, the Russian Federation, France, Japan, Canada, Mexico and Bulgaria; honorable 
Registrar;  

 
In the case: Use of force;  

 
Between: the Iraqi state, represented by advocate, and United States of America, represented by 
advocate;  

 

The court, composed as above, after deliberations, delivers the following Judgment:  
 
Taking into consideration the memorial, submitted by the Iraqi State (hereinafter referred to as 
Iraq) on 20th of March, 2003, instituting proceedings against the United States of America 
(hereinafter referred to as the US) for indication of legitimacy usage of force against Iraq;   

 

Taking into consideration the counter – memorial, submitted by the USA at the same day;  

 

Taking into consideration that both parties based the jurisdiction of the Court on the article 36 of 
the Statute of the Court;  

                                                                                                                                                                    

Taking into consideration all the arguments delivered in speeches of Iraqi and USA advocates;  

 

The Court, by 5 votes to 3,  

  

Finds: that the USA acted illegally in it’s usage of force against the sovereign republic of Iraq;  

 

In favour: Honorable judges from: the Russian Federation, France, the Peoples Republic of China, 
Mexico, Germany;  

 

Against: Honorable judges from: Japan, Canada, Bulgaria;  

 

By 6 votes to 2,  

 

Finds: that the US had no justification under the international law to use force;  

 

In favour: Honorable judges from: the Russian Federation, France, the Peoples Republic of China, 
Mexico, Germany, Canada;  
Against: Honorable judges from: Japan, Bulgaria;  
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By 5 votes to 3,  

 

Finds: that the damage should be repaid by the USA after international experts will announce the 
certain amount of payments.  

 

In favour: Honorable judges from: Russian Federation, France, Peoples Republic of China, Mexico, 
Germany;  
Against: Honorable judges from: Japan, Canada, Bulgaria;  

 

Done in English at the Peace Palace, the Hague, this 23rd day of March, 2003, in three copies, 
one of which will be placed in the archives of the Court, and others will be transmitted to the 
Government of USA and Iraq, respectively.  

 

(Signed) Judge from Germany  

President  
(Signed) Registrar  

 

President of the Court appends a declaration to the Judgment of the Court; judge from 

Canada appends a separate opinion to the Judgment of the Court; judge from Japan 

appends a dissenting opinion to the Judgment of the Court.  

 

(Initialed) President  

(Initialed) Registrar  
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SEPARATE OPINION OF JUDGE VERESHCHETIN 

 

I voted in favour of the Judgment. However, I should like to put on record my disagreement with 

that part of the Court‟s reasoning where it deals with the issues concerning the law of diplomatic 
protection and the related rule of the exhaustion of local remedies (para. 40 of the Judgment).  

 

1. In the present case, Mexico has requested the Court to adjudge and declare that the United States 
“violated its international legal obligation to Mexico in its own right and in the exercise of its right to 

diplomatic protection of its nationals” (emphasis added). The United States contends that Mexico‟s claims 
are inadmissible because in all the individual cases referred to by Mexico local remedies remain 
available and therefore the right of diplomatic protection on behalf of any Mexican national cannot 
be exercised before this Court. In deciding this dispute, the Court, in order to show that the rule of 
exhaustion of local remedies cannot preclude the admissibility of the Mexican claims, has resorted to 
reasoning which, in my view, amounts to a highly problematic new legal proposition in respect of 
the law of diplomatic protection.  

 

<…>  

 

22. The Court, without denying the obvious fact that Mexico brought its claims under two heads, 
namely direct injury to the State and in the exercise of its right of diplomatic protection of its 
nationals, and having also noted that the individual rights of the Mexican nationals are rights “which 
are to be asserted, at any rate in the first place, within the domestic legal system of the United 
States”, thereafter makes an unexpected U-turn and states that, “in the special circumstances of 
interdependence of the rights of the State and of individual rights” under the Vienna Convention, 
Mexico may, prior to the exhaustion of local remedies, “request the Court to rule on the violation of 
rights which it claims to have suffered both directly and through the violations of the individual rights, 
conferred on Mexican nationals under Article 36, paragraph 1 (b) [of the Vienna Convention]” (emphasis 
added). The Court further specifically observes that in the present case the duty to exhaust local 
remedies does not apply and that the Court does not have to deal with the Mexican claim of 
violations “under a distinct heading of diplomatic protection”.  

 

(Signed) Vladlen S. VERESHCHETIN.  
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DISSENTING OPINION OF JUDGE PARRA-ARANGUREN 
 
 
1. In 1884 Germany proclaimed a Protectorate over the coast south of the Cape Colony's enclave at 
Walvis Bay and some years later, before 1890, expanded its territorial claims in South West Africa, 
without systematically establishing an effective administration on the ground. The United Kingdom 
decided to accept Germany's territorial claims in South West Africa, even though it regarded this 
territory as lying within Britain's natural sphere of influence.  

 

2. The only area in dispute was Ngamiland, north of British Bechuanaland, a territory assigned to 
neither power and extending from the 20th to the 24th degree of longitude. Discussions began in 
1886 but it was only in 1890 after the resignation of the German Chancellor Otto von Bismarck that 
the new Chancellor, General Georg Leo Von Caprivi and his Foreign Minister, Baron Marschall, 
accelerated diplomatic discussions with Britain over Africa.  

 

88. The considerations set out in the foregoing sections lead to the conclusion that the Masubia of 
the Eastern Caprivi were the only tribesmen who occupied Kasikili/Sedudu Island, at least until 
1914; that their occupation of Kasikili/Sedudu Island was peaceful and public; and that even 
Botswana acknowledged that their chiefs "became in a certain sense agents of the colonial 
administration" (see para. 85 above). Therefore, in my opinion, the subsequent practice of Germany 
and Great Britain reflected their understanding that Kasikili/Sedudu Island formed part of German 
South West Africa and that the southern channel of the Chobe River was the "main channel" 
referred to in Article III, paragraph 2, of the 1890 Anglo-German Agreement. No subsequent 
practice of the parties to the Treaty was possible during the First World War when British troops 
exercised de facto control over South West Africa. In 1920 the League of Nations confirmed the 
establishment of the Mandate over South West Africa. During the existence of the Mandate over 
South West Africa (Namibia) neither of the Parties to the 1890 Anglo-German Agreement had 
competence to recognize, either by express agreement or by subsequent practice, that the 
aforementioned "main channel" of the Chobe River was the northern channel and not the southern 
channel, since this new interpretation would have represented a modification of the territory 
submitted to the Mandate. Consequently, the original understanding was maintained and for this 
reason, in my opinion, Kasikili/Sedudu Island forms part of Namibia and the southern channel of 
the Chobe River is the "main channel" referred to in Article III, paragraph 2, of the 1890 Anglo-
German Agreement.  

 

(Signed) Gonzalo Parra-Aranguren  

 


